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Informal Bargaining Process

preliminary hearings allowed SEC officials to prepare their witnesses
and to inform SEC cross-examiners''# so that the hearings could be used
as an effective publicity device to push support for commission rate re-
form including implementation of a volume discount.115 Although the
hearings proved inadequate as a record upon which to base a decision,
as the SEC recognized by continuing private data collection, ¢ they
made possible the expression of outside views and forced the Exchange
publicly to defend its position.

Opening the commission rate structure to public scrutiny proved
effective in late summer 1968 when the Exchange announcedits inten-
tion to institute a volume discount and abolish give-ups.117 By letting
the wind out of SEG sails, the Exchange seemed determined through
minor reform to maintain the basic commission structure.!8 The 1968
compromise was considered but an “interim solution,” and the SEC and
Exchange continued their private negotiations for the next three
years.M® In early 1970, with several major brokerage houses filing for
bankruptcy,120 completely private, secret negotiations between SEC
and Exchange officials led to approval of a surcharge on small trans.
actions less than two weeks after the Exchange requested it.221 Publjc
hearings were held before renewal of the original 60-day “emergency

114, Securities Exchange Act Release No. 8328 (June 5, 1968) at 2, sctting up procedures
for the hearings, asks persons wishing to testify to file a description of the evidence to be
presented to facilitate scheduling and “if necessary arranging preliminary conferences wich
and between interested participants.”

115. The SEC was aware of most of the practices about which it presented witnesses
at the hearings; see Securities Exchange Act Release No. 8239 (Jan. 26, 1968). Pointed
questioning by SEC staff members, sce note 111 supra, elicited answers which bolstered
the Commission’s criticism of give-ups.

116. N.Y. Times, Sept. 1, 1970, at 47, col. 7.

117. N.Y. Times, June 28, 1968, at 57, col. 8. The cut in commission rates caused by
the proposed volume discount amounted to an estimated $200 million per year. Loomis,
They're Tearing Up Wall Street, 80 FORTUNE, Aug. 1, 1969, at 88, 158.

118. N.Y. Times, June 30, 1968, § 3, at 1, col. 5; and Aug. 9, 1968, at 1, col. 1; 5
L. Loss, SECURITIES RECULATION 3189 (Supp. 1969).

While the SEC was publicly pushing the Exchange through the hearings, it was also
privately pressuring it through threats of 19(b) action unless the Exchange abolished
give-ups and insrirnred a volume discouut or negotiated rates for large trades, as
described in Independent Broker-Dealers’ Association v. SEC, Civil No. 22,252 (D.C. Cir.
March 4, 1971), at 7-11.

119. Approval of the Exchange interim plan was given in a Cohen to Haack letter of
Aug. 30, 1968. Securities Exchange Act Release No. 8399 (Aug. 30, 1968).

120. See note 4 supra.

121.  The approved surcharge of $15 applied to orders of up to 1,000 shares, but was
limited to not more than 50 per cent of the fixed commission. The letter from SEC
Chairman Budge to Haack approving the surcharge included the stipulation: “The
Commission . ., expects the exchanges will take all steps necessary to assure that ful]
brokerage services to small investors are restored and that transaction size and other
limitations on accounts of such investors which were imposed in the Jast year by a
substantial portion of exchange membership will be removed.” NY. Times, April 3, 1970,
at 51, col. 6.



